United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 

JANUARY TERM, 1925. 


No. 4248. 


No.^, SPEC IAL C ALENDAR. 


176 


CUNO II. RUDOLPH, JAMES F. OYSTER, AND J. FRANKLIN 
BELL, COMMISSIONERS OF THE DISTRICT OF COLUM¬ 
BIA, APPELLANTS. 

vs. 

UNITED STATES OF AMERICA EX EEL. WILBUR H. ROCK. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED NOVEMBER 14, 1924. 


PRINTED DEC EMBER 5, 1924. 




Court of Appeals of the District of Columbia. 


JANUARY TERM, 1925. 

No. 4248. 


No. —, SPECIAL CALENDAR. 


CUNO II. RUDOLPH, JAMES F. OYSTER, AND J. FRANKLIN 
BELL, COMMISSIONERS OF THE DISTRICT OF COLUM¬ 
BIA, APPELLANTS, 

V8. 

UNITED STATES OF AMERICA EX REL. WILBUR H. ROCK, 

APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 

Caption . a 1 

Petition for writ of mandamus. 1 1 

Rule to show cause. 4 3 

Marshal’s return. 5 4 

Answer to petition and return to rule. 5 4 

Defendants’ “Exhibit A”. 10 8 

Memorandum of court. 11 8 

Order for issuance of writ of mandamus; exception noted; ap¬ 
peal noted. 15 It 

Assignments of error. 15 11 • 

.Designation of record. 17 12 

Clerk’s certificate. 19 13 


Judd & Dettweiler (Inc.), Printers, Washington, D. C., November 26, 1924. 













Court of Appeals of the District of Columbia. 


No. 4248. 

Cuno H. Rudolph et al. 
vs. 

United States of America ex rel. Wilbur H. Rock. 


a Supreme Court of the District of Columbia. 

At Law. No. 68720. 

United States of America ex rel. Wilbur H. Rock, Petitioner, 

vs. 

Cuno H. Rudolph, James F. Oyster, and J. Franklin Bell, 
Commissioners of the District of Columbia, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed April 8, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. No. 68720. 

United States of America ex rel. Wilbur H. Rock, Petitioner, 

vs. 

Cuno H. Rudolph, James F. Oyster, and J. Franklin Bell, 
Commissioners of the District of Columbia, Defendants. 

The petition of Wilbur H. Rock respectfully represents to the 
court as follows: 

1. Petitioner is a citizen of the United States, a resident of the 
District of Columbia, residing at No. 5617 Georgia Avenue. North- 
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west, and has been a resident of the city of Washington, District of 
Columbia, all of his life, to-wit, about forty-five years. 

2. The defendants, Cuno H. Rudolph, James F. Oyster and J. 
Franklin Bell, are the Commissioners of the District of Columbia, 
charged by law, among other things, with controlling the Metro¬ 
politan Police Department of the District of Columbia, administer¬ 
ing in accordance with law the Police Department and the pension 
fund in connection with said Police Department. 

3. Petitioner further says he was appointed about January 12th, 
1905, as a private in the Metropolitan Police Department of the Dis¬ 
trict of Columbia, and for twelve years he served as a bicycle police¬ 
man on said force and for two years and three months he served as 
patrolman; that during the course of his service, he was connected 

with No. 6 Precinct; that about seven years ago petitioner had 

2 occasion to take a colored woman to a cell at the 6th Precinct 

and in doing so she bit his finger and infection arose making 

it necessary to have his finger amputated, the same being the first 
finger on his right hand; that about five and one-half years ago, 
petitioner had occasion to do police duty at No. 1448 Park Road, 
Northwest, in connection with an attempted arrest; that on that oc¬ 
casion, petitioner had his first finger on his left hand cut in which 
infection set in causing him to have that finger amputated, this hap¬ 
pening while he was connected with the 10th Precinct. Subse¬ 
quently he was examined by the Board of Police Surgeons for retire¬ 
ment and was reported seventy-five to one hundred per cent disabled 
in line of duty; that petitioner was ordered by the Commissioners of 
the District of Columbia to be retired on the 31st day of May, 1919, 
and has been receiving a pension since said time up to the 11th day 
of March, 1924, at which time he was receiving a pension of sixty- 
nine dollars and sixteen cents ($69.16) per month; that petitioner 
has a wife and five children, all of the children being under the age 
of fourteen years, and he is unable to do any manual work, but has 
been obtaining some employment in an endeavor to help take care 
of his family by answering telephone messages for a Mr. Chris. 
Bauer of 2422 18th Street, Northwest, who is in the upholstering 
business. 

4. Petitioner further says that on January 2nd, 1924, while in 
the city of Baltimore, State of Maryland, on his way to make a visit 
to some friends in the country, he sustained an accident to the auto¬ 
mobile which he was driving and in the machine was found several 
bottles of liquor which did not belong to him, but was being taken 

along by his friends; that when the accident occurred, his 

3 friends ran away from the machine and he having no reason 

to run away, petitioner remained there and was arrested by 

the police and charged with having liquor in the machine which he 
was driving. Petitioner further says that he was severely injured in 
said accident and had to remain in the hospital for two or three 
days and was confined to his home for five weeks; that in Baltimore, 
Maryland, petitioner was charged with the offense of transporting 
and illegal possession of whiskey and was required to pay a fine; that 
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immediately thereafter the Commissioners of the District of Colum¬ 
bia took the matter up and undertook to revoke petitioner’s pension 
on the 11th day of March, 1924, and did not give him a trial on the 
unfortunate accident which occurred to him in the city of Baltimore, 
State of Maryland. 

Wherefore, the premises being considered, your petitioner prays: 

(1) That a writ of mandamus may be issued to the said Cuno H. 
Rudolph, James F. Oyster and J. Franklin Bell, Commissioners of 
the District of Columbia, commanding them and each of them to 
reinstate the name of petitioner on the pension roll and to reinstate 
said pension and that petitioner may be entitled to arrears of pension. 

(2) And for such other and further relief as the nature of this 
case may require and to the court rnav seem just and proper. 

WILBUR H. ROCK. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Petitioner. 

District of Columbia, ss: 

Wilbur II. Rock being first duly sworn deposes and says 
4 that he has read over the foregoing petition by him sub¬ 
scribed and knows the contents thereof; that the matters and 
facts therein stated upon his personal knowledge are true, and those 
stated upon information and belief, he believes to be true. 

WILBUR H. ROCK. 

Subscribed and sworn to before me this 8th day of April, A. D., 
1924. 

[seal.] C. D. RATCLIFFE, 

Notary Public, D. C. 

My commission expires Sept. 3, 1926. 

Rule to Show Cause. 

Filed April 8, 1924. 

******* 

Upon consideration of the petition of the petitioner filed herein on 
the 8th day of April, A. D., 1924, it is bv the court this 8" day of 
April, A. D., 1924, 

Ordered, that the defendants, Cuno H. Rudolph, James F. Oyster 
and J. Franklin Bell, Commissioners of the District of Columbia, 
show cause if any they have on the 11th day of April, 1924, at ten 
o’clock A. M., why the prayers in said petition should not be granted 
and a writ of mandamus be issued against them as in said petition 
prayed. Provided, however, a copy of this order be served upon the 
said defendant on or before the 9th day of April, 1924. 

By the court: 

WALTER I. McCOY, 

Chief Justice. 
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5 Marshal s Return. 

Served a copy of the within rule on Cuno H. Rudolph, James F. 
Ovster, & J. Franklin Bell Commissioners D. C. personally: 4/9/24. 

J E. C. SNYDER, 

U. S. Marshal. 

(Filed Apr. 10,1924.) 

Answer to Petition and Return to Rule. 

Filed April 11, 1924. 

******* 

The answer of the defendants Cuno II. Rudolph, James F. Oyster 
and J. Franklin Bell, Commissioners of the District of Columbia, to 
the petition herein filed and the rule to show cause herein issued, 
respectfully shows to the court as follows: 

1 & 2. Defendants admit the allegations of paragraphs 1 and 2 of 
said petition. 

3. Answering paragraph 3 of said petition defendants admit, for 
the purpose of this proceeding only, the allegations therein, except 
those alleging that petitioner is unable to do manual work and the 
facts as to his employment and his family, and as to these allega¬ 
tions defendants are not at present advised and therefore neither 
admit nor deny them, but if the same be material call for strict proof 
thereof. 

4. Answering paragraph 4, of said petition, defendants say that 
they have no personal knowledge of the facts therein alleged as to 
the occurrences in Baltimore while petitioner was on the automobile 

trip therein described, and therefore can neither admit nor 

6 deny the same, except as hereinafter stated. That the Act of 
September 1st, 1916 (39 Stat. at L., 718), providing a re¬ 
tirement and pension law for the Metropolitan Police and the mem¬ 
bers of the Fire Department of the District of Columbia provides in 
part as follows: 

“The Commissioners of the District of Columbia may, in their 
discretion, reduce or discontinue the relief granted to any person 
under the provisions of this act upon receipt of duly certified infor¬ 
mation from a court of competent jurisdiction that any person re¬ 
ceiving such relief has been convicted in such court of any crime 
involving moral turpitude; and the said Commissioners may also, in 
their discretion, reduce or discontinue the relief granted to any per¬ 
son under the provisions of this act when it shall appear to their 
satisfaction from evidence before them that such person is a habitual 
drunkard or guilty of lewd or lascivious conduct.” 

That defendants received, from the proper authority, a duly certified 
transcript of record of the proceedings in the case of United States 
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of America vs. Wilbur II. Hock, had in the District Court of the 
United States for the District of Maryland, same being numbered 
No. 5668 Criminal Docket, showing that defendant therein, who is 
the petitioner herein, plead guilty to a criminal information for the 
violation of the Act of October 28, 1919, title 2 sec. 3 (Unlawful 
possession and transportation of intoxicating liquor) and that he 
was fined $200.00 and costs and his automobile forfeited, the said 
certified copy of said record being attached hereto and made a part 
hereof and marked “Defendants’ Exhibit A.” Further answering 
said paragraph 4 defendants say that thereafter petitioner was sent 
by the defendants a letter dated March 4, 1924 of which the following 
is a copy: 

“March 4, 1924. 

Mr. Wilbur H. Hock, 

5617 Georgia Avenue, N. W., 

Washington, D. C. 

Sir: 

The Act of Congress of September 1, 1916, under which you have 
been granted a pension as a retired member of the Police 
7 Force of the District of Columbia, provides that the Com¬ 
missioners of the District of Columbia may, in their discre¬ 
tion reduce or discontinue the relief granted to any person under 
that act, upon receipt of duly certified information from a court of 
competent jurisdiction that any person receiving such relief has 
been convicted in such court of any crime involving moral turpitude. 

The Commissioners of the District of Columbia are in receipt of a 
certified copy of a record of the District Court of the United States 
for the District of Maryland in the case of United States of America 
vs. Wilbur H. Rock, #5668, Criminal Docket, showing that you 
have been found guilty of a crime involving moral turpitude, 
namely, a violation of the National Prohibition Law, and they 
hereby direct that you show cause in writing within five days 
from the date hereof, why the pension granted you under the act of 
Congress hereinbefore referred to, should not be discontinued. 

Very Respectfully, 

(Signed) DANIEL E. GARGES, 

DANIEL E. GARGES, 
Secretary Board of Commissioners, D. C.” 

That in response to said letter of March 4, 1924, Petitioner herein, 
under date of March 6, 1924, submitted, in writing, his explanation. 
of the aforesaid conviction, and his reasons for requesting that his 
pension be not discontinued. That under date of March 8, 1924, 
petitioner was advised in writing that the Commissioners felt that he 
should not be continued on the Pension Roll, and under date of 
March 11, 1924, the defendants, acting in their official capacity as 
Commissioners of the District of Columbia, and as authorized under 
said Act of Congress of September 1st, 1916, voted the discontinu¬ 
ance of the pension of petitioner and issued the following order: 
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“Commissioners of the District of Columbia, 

Executive Office, 

Washington. 

March 11, 1924. 

“In view of the fact that the Act of Congress of September 1, 1916, 
under which Wilbur II. Rock has been granted a pension as a re¬ 
tired member of the Police Force of the District of Columbia, pro¬ 
vides that the Commissioners of the District of Columbia, 

8 may, in their discretion, reduce or discontinue the relief 
granted to any person under that act, upon receipt of duly 
certified information' from a court of competent jurisdiction that 
any person receiving such relief has been convicted in such court of 
any crime involving moral turpitude; 

“Further, in view of the fact that the Commissioners of the Dis¬ 
trict of Columbia are in receipt of a certified copy of the record of the 
District Court of the United States for the District of Maryland show¬ 
ing that Wilbur H. Rock has been found guilty of a crime in¬ 
volving moral turpitude, namely, a violation of the National Prohi¬ 
bition Law, it is hereby 

“Ordered: 

“That the pension heretofore granted to Wilbur H. Rock, a re¬ 
tired member of the Police Department of the District of Columbia, 
be and the same is hereby discontinued, effective from and after this 
date. 

“By order of the Board of Commissioners, D. C. 

(Signed) DANIEL E. GARGES, 

Secretary of the Board” 

That at the time of the aforesaid conviction of petitioner, he was still 
a member of the Metropolitan Police Department, even though re¬ 
tired. That another portion of said Act of September 1, 1916, pro¬ 
vides as follows: 

“Any retired member of the Police Department or Fire Depart¬ 
ment of the District of Columbia receiving relief under the provis¬ 
ions of this act may in time of flood, riot, conflagration, during 
extraordinary assemblages, or unusual emergencies, be called by the 
Commissioners of said District into the service of the Department 
.from which he was retired with relief for such duty as his disability 
will permit of him performing, without compensation therefor; and 
the said Commissioners shall have power to enforce compliance with 
the provisions hereof by withholding the payment of relief; but noth¬ 
ing contained in this section shall be construed to enforce residence 
in the District of Columbia upon any retired member of either of 
said departments when it shall appear to the satisfaction of said Com¬ 
missioners that residence els-where is rendered necessary by the 
physical condition of such member.” 


UNITED STATES OF AMERICA EX REL. \V. H. ROCK. 


t 


That at the time petitioner became a member of the Metropolitan 
Police Department he took an oath that in part is as follows: 

“* * * that to the best of my knowledge and ability, I will 

support and defend the Constitution of the United States against all 
enemies, foreign and domestic; and I will bear true faith and 
9 allegiance to the same; that I am a citizen of the United 
States; have never been indicted and convicted of crime; that 
I take this obligation freely, without any mental reservation or pur¬ 
pose of evasion, and that I will well and faithfully discharge the 
duties of the office on which I am about to enter; so help me God.” 

And having fully answered, defendants pray that said petition be 
dismissed and said rule to show cause quashed. 

CUNO H. RUDOLPH, 

JAS. F. OYSTER, 

J. F. BELL, 

Commissioners of the District of Columbia. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for Defendants. 

District of Columbia, ss: 

Cuno H. Rudolph, James F. Oyster and J. Franklin Bell, Com¬ 
missioners of the District of Columbia, being duly sworn, depose and 
say that they have read the answer and return by them subscribed 
and know the contents thereof; and that the matters and things set 
forth upon their personal knowledge are true, and those stated upon 
information and belief they believe to be true. 

CUNO H. RUDOLPH. 

JAS. F. OYSTER. 

J. F. BELL. 

Subscribed and sworn to before me this 11th day of April, 1924. 
[seal.] JOSEPH C. McGARRAGHY, 

Notary Public, D. C. 
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10 Defendants' "Exhibit A. 

In the District Court of the United States for the District of 

Maryland. 

No. 5668. Criminal Docket. 

United States of America 


vs. 

Wilder H. Dock. 


Docket Entries. 


1924. 

Febv, 11 
“ 19. 

44 4 4 
n 4 4 


44 * * 


44 


21 


Criminal Information for Yio. Act Oct. 28, 1919, title 2, 
sec. 3, filed. (Unlawful possession and transportation 
of intoxicating liquor.) 

Appearance of Curran and Leach for traverser. Order 
filed. 

Traverser arraigned and plead “Guilty.” 

Judgment: That the traverser pay a fine of two hundred 
dollars and costs. 

Fine and costs paid. 

Order cf court forfeiting automobile seized in this case and 
directing the marshal to sell same as therein set forth 
and directing all persons having any liens to file same 
in this court on or before 22nd March, 1924, filed. 


United States of America, 

District of Maryland, to wit: 

I, Arthur L. Spamer, Clerk of the District Court of the United 
States for the District of Maryland, do hereby certify that the fore¬ 
going is a true copy of the Docket Entries taken and copied from the 
record of proceedings in the therein entitled case of United States of 
America vs. Wilber II. Rock, No. 5668 Criminal Docket in said Dis¬ 
trict Court. 

In testimony whereof I hereunto set my hand and affix the seal of 
said District Court this 27th day of February. 1924. 

[seal.] ^ ARTHUR L. SPAMER, 

Clerk U. S , District Court. 


11 Memorandum of Court. 

Filed April 21, 1924. 

* * * * * * * 

Submission after hearing on petition for writ of mandamus and 
answer thereto and to rule to show cause. 
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The relator is a retired police officer, having been retired because 
disabled in line of duty,—disabled from 75 to 100 per cent. Upon 
retirement he was awarded a pension of $69.16 per month. 

On February 19, 1924 he pleaded guilty to an information pre¬ 
sented in the District Court of the United States for the District of 
Maryland, the information charging him with the unlawful pos¬ 
session and transportation of intoxicating liquor. 

When the respondents became informed of this they discontinued 
the pension of the relator upon the ground that he had been con¬ 
victed of a “crime involving moral turpitude.” 

It was conceded and agreed by counsel for the respective parties 
during the oral arguments, that this case depended for its decision 
upon whether the offense of which relator was convicted in the 
United States District Court in Baltimore, involved “moral turpi¬ 
tude” as that phrase is used in the statute under which the respond¬ 
ents took the action of which the relator complains. If it did the 
petition herein must be dismissed. If it did not then the writ of 
mandamus prayed for, must be issued. 

Rock was proceeded against in the District Court by information 
for the unlawful possession and transportation of intoxicating 

12 liquor in violation of Section 3, Title 2 of the National Pro¬ 
hibition Act, 41 Stat., 305. To the charge thus made he 

pleaded guilty and was fined $200.00 and costs. This, it would ap¬ 
pear, was Rock’s first offense under this law, and being so, the maxi¬ 
mum punishment which could be inflicted upon him was a fine of 
not more than $500.00, Sec. 29 of said Prohibition Act. 

In the absence of a statute declaring otherwise, the possession and 
transportation of intoxicating liquor, is not, in and of itself, an 
inherent wrong, or act evidencing a wicked or depraved mind. In 
legal phraseology it is not malum in se. But by virtue of statutory 
enactment it is a forbidden or prohibited act and hence, in the same 
phraseology, it is malum prohibitum. As such it becomes an un¬ 
lawful act and for a first offense in committing it, the punishment 
prescribed is a fine only. It ranks as a misdemeanor and not a 
felony. It involves no infamous punishment and is not an infamous 
crime. But does it involve moral turpitude? 

According to the lexicographers the word turpitude, derived from 
the Latin word turpitudo, means baseness, vileness. Century and 
Standard dictionaries. 

Webster defines it to be “inherent baseness or vileness of principle, 
or acting, shameful wickedness.” 

Many of the courts give the word or phrase the same definition or 
meaning. Consideration of the meaning and application of the 
phrase bv the courts has generally occurred in cases involving an 
alleged illegal contract, cases involving the question of the character 
or degree of an offense, criminal in its nature, and cases in which it 
had to be determined whether a punishment inflicted w T as infamous 
punishment or not. And sometimes a determining factor is 

13 whether the illegal act is malum 'prohibitum or malum in se. 

Thus w r e have the Supreme Court stating in the case of 
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Spring Co. vs. K no wit on, 103 U. S., 40, J 7, 08 , with reference to an 
illegal contract, 

“It is to be observed that the making of the illegal contract was 
malum prohibitum and not malum in se. There is no moral turpi¬ 
tude in such a contract, nor is it of itself fraudulent, however much 
it may afford facilities for fraud." 

In re Kirby, 10 S. Dak., 3*22, 328, a conviction of an attorney as 
the receiver of stolen property is a conviction of an offense involving 
moral turpitude. 

In the matter of Coffey, 123 Cal., 522, 524, it is held that an at¬ 
tempt at extortion is an offense involving moral turpitude. 

In re Henry, 15 Idaho, 755, 758, the same is held as to petit 
larceny and stress is laid upon the fact that it is a crime per se. 

In ex parte Mason, 29 Oregon, 18, we find the court on page 22 
of the opinion using this language: 

“It has been assumed, also, by way of argument, that moral turpi¬ 
tude is not involved in the commission of the following misde¬ 
meanors: Assault and battery, breaches of the peace, forcible entry 
and detainer, trespass, and sales of intoxicating liquor without a 
license: Redway vs. Gray, 31 Yt., 292; Smith vs. Smith, 2 Sneed, 
472; Andres vs. Koppenheafer, 3 Serg. and R., 254 (8 Am. Dec., 
047).” 

As will be seen by the quotation last made above it has been held 
that a sale of intoxicating liquor in violation of law is not an offense 
involving moral turpitude. And finally we have the United States 
Circuit Court of Appeals in the case of United States ex rel. Mylius, 
vs. Uhl, 210 Fed., 800, deciding that a conviction of one for mali¬ 
ciously publishing a defamatory libel and for which the de- 
14 fendant was imprisoned for twelve months was not a convic¬ 
tion for an offense involving moral turpitude. And in the 
course of its opinion the court used this language: 

“To illustrate: A statute of the United States (Rec. St. Sect., 2139) 
makes it a crime to give a glass of whiskey to an Indian under the 
charge of an Indian agent. A conviction under this section would 
not be proof of moral turpitude, although the evidence at the trial 
might disclose the fact that the whiskey was given for the basest 
purposes.” 

It will thus be seen that while the crimes of larceny, robbery, and 
the receiving of stolen property are crimes involving moral turpi¬ 
tude, by the weight of authority, offenses such as assault and battery, 
breaches of the peace, forcible entry and detainer, criminal libel, and 
unlawful sales of intoxicating liquor are not offenses involving this 
element. 

The court holds therefore that a conviction of a first offense of 
violating the National Prohibition Law in having unlawfully in pos¬ 
session intoxicating liquor and transporting same, is not a convic- 
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tion of an offense involving moral turpitude, and that consequently 
the respondents had no legal justification or authority for cutting off 
relator’s pension, and he is entitled to be restored to the pension roll. 

It is not to be understood from the foregoing that there may not be 
violations of the National Prohibition Law which would involve 
moral turpitude, and the views herein expressed are confined to a 
case of conviction of a first offense of the character of which the re¬ 
lator was convicted. 

F. L. SIDDONS, 

April 21, 1924. Justice. 

15 Supreme Court of the District of Columbia. 

Monday, May 12th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

***** * * 


This cause coming on to be heard upon the petition and answer 
thereto of the defendants, and having been duly argued and sub¬ 
mitted to the court, it is by the court this 12th dav of May, A„ D. 
1924, 


Adjudged, ordered and decreed, that a writ of mandamus issue to 
the defendants commanding them to reinstate the said Wilbur H. 
Rock on the pension roll of the Metropolitan Police Department of 
the District of Columbia, and further to reinstate his name on said 
pension roll as of the date of the discontinuance of his pension and 
that he be paid his current and accrued pension in accordance with 
law without any deductions because of the attempted discontinuance 
of his right to said pension by the defendants as in the petition 
herein set forth. 

From the foregoing the defendants note an exception, which ex¬ 
ception is duly allowed. 

And defendants further in open court note an appeal to the Court 
of Appeals of the District of Columbia, which appeal is duly allowed. 

Assignments of Error. 

Filed May 29, 1924. 

******* 

Now come Cuno H. Rudolph, James F. Oyster and J. Franklin 
Bell, Commissioners of the District of Columbia, defendants 
10 in the above entitled cause, and assign for review errors com¬ 
mitted by the trial court in the following particulars: 

1. In rendering judgment that a writ of mandamus issue to the 
defendants commanding them to reinstate Petitioner Wilbur H. 
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Rock to the pension roll of the Metropolitan Police Force of the Dis¬ 
trict of Columbia and to restore his rights and privileges thereunder 
as a retired member of such force. 

2. In holding that the offence of unlawful possession and trans¬ 
portation of intoxicating liquor, in violation of the Act of Congress 
of October 28, 1919 (calendar date), known as the National Prohi¬ 
bition Act, of which the Petitioner Rock was convicted, did not in¬ 
volve moral turpitude as contemplated by the Act of Congress of 
September 1, 1916, under the provisions of which Petitioner Rock 
had been removed from the pension roll of the Metropolitan Police 
Force of the District of Columbia. 

3. In holding that the commission, by the Petitioner Rock, while 
a retired member of the Metropolitan Police Force of the District of 
Columbia, of the offence of unlawful possession and transportation 
of intoxicating liquor in violation of the Act of Congress of October 
28, 1919 (calendar date), known as the National Prohibition Act, 
did not involve moral turpitude as contemplated by the Act of Con¬ 
gress of September 1, 1916, under the provisions of which Petitioner 
Rock had been removed from the pension roll of the Metropolitan 
Police Force of the District of Columbia. 

4. In holding that the defendants were without authority of law, 

under the Act of Congress of September 1, 1916, to remove 
17 Petitioner Rock from the pension roll of the Metropolitan 
Police Force of the District of Columbia, and discontinue his 
pension thereunder, after defendants had received duly certified 
information of the conviction of said Petitioner Rock, in the Dis¬ 
trict Court of the United States for the District of Maryland, of the 
offence of unlawful possession and transportation of intoxicating 
liquor in violation of the Act of Congress of October 28, 1919 (cal¬ 
endar date), known as the National Prohibition Act. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for the Commissioners of the 

District of Columbia. 

Designation of Record. 

Filed June 5, 1924. 

******* 

The clerk of the court will please prepare the transcript of record 
for the Court of Appeals of the District of Columbia to consist of the 
following: 

1. Petition for writ of mandamus and rule to show cause issued 
thereon. 

2. Answer to petition and return to rule to show cause. 

3. Memorandum opinion of the court. 

4. Order of the court of April 12, 1924, decreeing the issuance of 
the writ of mandamus. 
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5. Notation of exception to the ruling of the court and the noting 
of an appeal to the Court of Appeals and allowance of same. 

6. Assignments of error. 

18 7. This designation. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for the Commissioners of the 
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Court of Appeals, liatrirt of Columbia 

October Term, 1924. 


No. 4249. 


The Commercial National Bank of Washington, a 

Corporation, Appellant, 
vs. 

London & Lancashire Indemnity Company of 

America, a Corporation. 


BRIEF FOR APPELLANT. 


This is an appeal from a judgment of the Supreme 
Court of the District of Columbia in favor of the de¬ 
fendant (appellee) upon demurrer to the plaintiff’s 
(appellant’s) declaration. 

The facts presented by the declaration are these: 

On April 1, 1921, the appellee, as surety, with the 
Motor Company of Washington (hereinafter called 
the Motor Company) as principal, executed and de¬ 
livered a bond to the appellant bank in the penal sum 
of $10,000. 

The bond recites an agreement by the Bank to ad- 
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vance money to the Motor Company from time to time 
to enable the latter to procure possession of cars con¬ 
signed to it by the Auburn and Stutz Companies; the 
sums so advanced not to exceed eighty per cent of the 
wholesale price of the cars, and to be secured by the 
note of the Motor Company, in turn secured by a chat¬ 
tel deed of trust upon each car covered by such ad¬ 
vance. It also recites that upon the making of these 
advances and the taking of the security therefor, de¬ 
livery of possession of the automobiles concerned is 
made to the Motor Company of Washington upon its 
agreement to pay its indebtedness to the Bank. 

The condition of the bond which follows these re¬ 
citals is, that if the Motor Company shall, out of the 
proceeds of the sale of such cars as may be covered by 
the chattel deeds of trust, pay the Bank the sums ad¬ 
vanced thereon, with interest at six per cent, the obli¬ 
gation shall be void, otherwise in full force and effect. 

On May 5, 1921, appellant bank advanced to the 
Motor Company $2,800 to enable the latter to obtain 
possession of a certain described Stutz car consigned 
to it, for which sum the Motor Company gave its note 
of that date, payable in one month with eight per cent 
interest, secured by chattel deed of trust upon the car; 
and on August 5th, 1921, an advance of a like sum was 
made to the Motor Company that it might obtain 
possession of a certain other described Stutz car, and 
a like note was given for the sum so advanced, secured 
by a chattel deed of trust upon that car. 

By means of these advances the Motor Company pro¬ 
cured possession of the two automobiles mentioned, 
thereafter sold them, and did not pay to appellant bank 
out of the proceeds thereof, eighty per cent of the 
wholesale price of the cars, or either of them, covered 
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by the advances made, with interest at six per cent, 
or any part thereof, thus breaching the condition of the 
bond. 

Neither these amounts nor the penalty of the bond 
have been paid by the Motor Company or the appellee, 
though demanded of them. (pp. 2 and 3.) 

To the declaration alleging the facts just narrated 
appellee interposed a demurrer asserting that no cause 
of action was stated, in that no breach of an obligation 
within the terms of the bond was alleged, because (a) 
it was not averred that the sums advanced did not ex¬ 
ceed 80 per cent of the wholesale price of the cars in 
question and (b) the bond restricted the interest rate 
on the obligation of the Motor Company to six per 
cent while the notes covering the advances made bore 
eight per cent (pp. 3 and4). 

The court below sustained the demurrer, and, the 
plaintiff, having elected to stand upon the declaration, 
judgment was rendered for the defendant, from which 
the plaintiff has appealed, (p. 4.) 

ASSIGNMENT OF ERRORS. 

1. The court erred in sustaining the demurrer to 
the plaintiff’s declaration (or complaint). 

2. The court erred in holding that the declaration 
(or complaint) did not state a cause of action. 

3. The court erred in holding that by lending the 
amounts stated in the declaration to the Motor 
Company of Washington and taking the latter’s notes 
for the amount so lent drawing 8 per cent interest, the 
defendant Surety Company was released from the 
operation of the bond sued upon. 
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ARGUMENT. 

The advances by the appellant bank to the Motor 
Company of the amounts stated in the declaration, 
even if more than eighty per cent of the wholesale 
price of the automobiles described, and the taking of 
the latter’s notes for such advances, bearing eight per 
cent interest, did not release the Motor Company as 
principal, and the appellee as surety from the obliga¬ 
tion on the bond in suit; and the failure of the Motor 
Company to pay the Bank eighty per cent of the 
wholesale price of the cars referred to, ivith six per 
cent interest, out of the proceeds of the sale thereof, 
constituted a breach of the condition of the bond ren¬ 
dering the appellee liable thereon. 

This is the only point in the case. The advances 
made by the Bank to the Motor Company were for a 
specific purpose, namely, to enable the latter to obtain 
possession of the cars consigned to it, in order to make 
sale thereof, from the proceeds of which the Bank was 
to be repaid. Fully to secure snch repayment against 
the happening of the very event which in fact occurred 
—the sale of the cars and the retention of the moneys 
received for them—the bond in suit was delivered to 
the Bank. 

The agreement between the Bank and the Motor 
Company referred to in the recitals in the bond, 
namely, that the advances would not exceed eighty per 
cent of the wholesale price of the cars was not a con¬ 
dition precedent to liability of the appellee on the bond; 
it was at most a covenant or stipulation. The interest 
rate at six per cent set forth in the condition of the 
bond was that which, if paid to the Bank npon advances 
not in excess of eighty per cent of the wholesale price 


5 


of tlie cars, together with such advances, would dis¬ 
charge the obligation of the bond. 

If these payments were not made, the condition was 
broken. 

All that the Bank could demand from the Motor 
Company and sue for on the bond, and all that it has 
demanded and sued for, are advances amounting to 
such eighty per cent, with interest thereon at six per 
cent. 

The case of Mercantile Trust Co. vs. Hensey, decided 
by this court in 27 App. 1). C. 210, 220, 221, is in point. 
Suit was brought against a surety on a bond given to 
secure the performance by the principal of a contract 
to build certain houses, etc. The condition of the bond 
required the performance by the obligor of all and 
every condition of the building contract and the saving 
of the obligee harmless against loss by reason of ‘‘non¬ 
fulfillment” by the obligor of the covenants in that con¬ 
tract. It was sought to hold the surety liable for 
liquidated damages for delay in the construction of the 
houses, as provided in the building contract. The 
surety contended that the performance by the obligee 
of his covenants in the building contract was a condi¬ 
tion precedent to the liability of the surety; that the 
obligee had failed so to perform in two respects; and 
that these things he was to perform were conditions 
not covenants, and hence it was not liable. 

The court held: 

First , that the surety was liable for liquidated dam¬ 
ages due to delay in the construction of the dwellings 
saying: 

“If the principal be holden to make the pay¬ 
ment for delay, and the damages are liquidated, 
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we see no reason why the surety is not also liable. 
It is bound to do all that its principal was holden 
to do. That the principal was bound to pay the 
amount fixed as liquidated damages without any 
proof of actual loss is settled by the decision in 
the case of Sun Printing & Pub. Asso. v. Moore, 
183 U. S. 642, 46 L. ed. 366, 22 Sup. Ct. Rep. 240.” 


Second: That the obligee’s agreement to do the cer¬ 
tain things which he failed to do was a mere covenant 
and not a condition, and therefore the surety was not 
released. 


Whether or not the bank in the instant case advanced 
more than 80 per cent of the wholesale price of the 
cars in question, and took notes for said advances 
bearing more than six per cent interest could not af¬ 
fect the liability of the surety for the failure of the 
Motor Company to pay to the Bank the eighty per cent 
of the wholesale price of the cars with six per cent in¬ 
terest out of the proceeds of their sale. The Motor 
Company was “holden to make the payment,” there¬ 
fore the surety is liable for the principal’s default. If 
such excess advances constituted a failure of the bank 
to perform its agreement with the Motor Company that 
agreement was not a condition precedent to liability of 
the surety, but a mere covenant. It did not release 
the bond as was held in the case just above cited. 

Another case in point decided by the Supreme Court 
of the United States is that of Benjamin vs. Hillard , 
23 Howard 149, 16 Law Ed. 520. 

Hillard and Mordicai employed Hopkins and Leach 
to make at Elmira, New York, and deliver in Wilkes- 
Barre, Pa., a steam engine ready to operate. By corn- 
tract between the parties the machinery was to be com¬ 
pleted and delivered at Wilkes-Barre upon the first 
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«afe and navigable rise in the water of Chemung River. 
One Benjamin guaranteed by endorsement on the con¬ 
tract its performance by Hopkins and Leach, and in the 
event of non-performance that he would refund to 
Hillard and Mordicai moneys paid thereunder by them. 

The surety, in a suit brought against him on his 
guarantee claimed that the contracting parties had 
varied the contract by agreeing to a delay in the time 
for fulfillment until another rise than the first rise of 
the river; that the machinery was delivered in instal¬ 
ments, etc. The engine was finally paid for. It turned 
out that the machinery was imperfect and unworkable 
hence the action against Benjamin on his guarantee for 
refund of the moneys paid for it. In holding that 
the changes in the contract did not release the guaran¬ 
tor, the court uses the following language, which is very 
pertinent to the question here involved: 

4 ‘The agreement of Hopkins & Leach comprised 
the manufacture of complicated machinery of dis¬ 
tinct parts and different degrees of importance, 
and these were to be transported to a distance, 
there to be set up in connection with other works 
about which other persons were employed. That 
such a contract should not be fulfilled to the let¬ 
ter by either party is not a matter of surprise. 
The covenants are independent; and there is noth¬ 
ing that indicates that a failure on either part to 
perform one of these covenants would authorize 
its dissolution, or that the breach could not be com¬ 
pensated in damages. 

The evidence does not allow us to conclude that 
there was any intention to change the object or 
the means essential to attain the object of the origi¬ 
nal agreement. In its execution, there were de¬ 
partures from its stipulations; but these seem to 
have been made on grounds of mutual convenience, 
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and did not increase the risk to the surety. He 
was fully indemnified by his principals until after 
the settlement between the plaintiffs and Hopkins 
& Leach. 

It is clear that the mere prolongation of the term 
of payment of the principal debtor, or of the time 
of the performance of his duty, will not discharge 
a surety or guarantor. There must be another 
contract substituted for the original contract, or 
some alteration in a point so material as in effect 
to make a new contract, without the surety’s con¬ 
sent to produce that result. But when the essen¬ 
tial features of the contract and its objects are 
preserved, and the parties, without objection from 
the surety, and without any legal constraint on 
themselves, mutually accommodate each other, so 
as better to arrive at their end, we can find no 
ground for the surety to complain. The circuit 
court presented the question fairly to the jury, and 
the exceptions to the charge cannot be supported. 
Trop. de Caution, 575; Baubien vs. Stoney, Speer, 
Ch. (S. C.) 508; 11 Wend., 312. 

The appellee as surety was put to no disadvantage 
by the action of the bank. No matter how much the 
Bank advanced to the Motor Company to enable it to 
procure possession of the cars, which was the real 
objec* of the arrangement between the Motor Company 
and the Bank, nor what rate of interest it charged, all 
the Motor Company had to do to discharge the obliga¬ 
tion of the bond was to tender to the Bank, out of 
the proceeds of the sale of the automobiles, eighty per 
cent of their wholesale price, with six per cent in¬ 
terest. 

If such a tender were made the bond would be dis¬ 
charged and the surety released, whether it were ac¬ 
cepted or not. If the Bank could not get any larger 
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amount out of the Motor Company in repayment of 
what it actually advanced, that would be the Bank’s 
misfortune alone. Clearly it was the duty of the Motor 
Company, as principal and obligee under the bond to 
make such tender with the proceeds of the sale of the 
cars. This it did not do. It has not paid, or offered 
to pay one cent. A definite and unequivocal breach of 
the condition of the bond has occurred, which could 
have been avoided by the tender just referred to. The 
thing it was the object of the bond to prevent, namely, 
loss to the bank by failure on the part of the Motor 
Company to use the proceeds of sale of the cars to re¬ 
pay the Bank the amounts designated therein, has hap¬ 
pened. 

The appellee, therefore, is liable for what the Bank 
advanced in the manner and for the purpose above de¬ 
scribed, up to, but not in excess of, 80 per cent of the 
wholesale price of the cars involved, with interest 
thereon at six per cent. 

The declaration therefore states a cause of action, 
and the judgment should be reversed to the end that 
the defendant appellee may plead and a trial be had 
upon the merits. 

Respectfully submitted, 

R. G. Donaldson, 

Hayden Johnson, 

Charles L. Frailey, 
Attorneys for Appellant. 


